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On July 22, 1993, a grand jury in this District returned an indictnent
charging the defendant with participating in a conspiracy to rig bids
submtted for contracts to supply dairy products to certain public schools
and other institutions in eastern Mssissippi. The indictnent charges that
t he conspiracy began at |east as early as 1977 and continued at | east
t hrough August 1988. On Septenber 15, 1993, the defendant filed a notion
to dismss the indictnent against him claimng that the five-year statute
of limtations applicable to crimnal violations of the Sherman Act, 15
US. C 81, expired before the grand jury returned the indictnent.

An indictnment, sufficient on its face, cannot be dism ssed because of a
defendant's belief that the allegations will not be supported by adequate
evidence at trial. Mreover, even if the defendant's notion were ripe, it
is still without nmerit because he ignores the relevant case | aw concerning
t he comencenent of the statute of limtations in crimnal conspiracy

cases. Citing Gty of El Paso v. Darbyshire Steel Co., 575 F.2d 521 (5th

Cr. 1978), cert. denied, 439 U S 1121 (1979), the defendant urges the




Court to ignore the applicable Iaw construing 18 U. S.C. § 3282, the statute
of limtations governing crimnal conspiracies, and to bar his prosecution
based upon a case that never discussed the crimnal statute of limtations.
Rat her, it concerned the statute of limtations applicable to civil
antitrust actions, 15 U.S.C. 8 15b. Finally, the defendant argues that
even if the relevant | aw governing the duration of crimnal antitrust
conspiracies is applied to this case, the governnent has no proof of an act
in furtherance of the conspiracy within the statutory period. |In making
this argunment, the defendant nost |ikely has overl ooked a check dated
August 2, 1988. This check was paid to one of the conspirators for dairy
products purchased pursuant to a contract that was rigged. As the
governnent has already told the defendant, this check will be introduced at
trial as evidence of an act in furtherance of the conspiracy.

For the reasons set forth below, the defendant's notion should be

deni ed.

| 1. BACKGROUND

Public school districts in eastern M ssissippi typically purchase
hal f-pint cartons of whole white mlk, lowfat white mlk, chocolate mlk,
| ow-fat chocolate m |k, and other dairy products fromdairies in connection
with providing neals to the public school students of eastern M ssissippi.
In the spring or sumrer of each year, eastern M ssissippi public school
districts send bid solicitations to dairies requesting conpetitive bids for
contracts to supply dairy products to the public schools in the districts
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during the next school year. Dairies that participate in the bidding
generally submt the bids in seal ed envel opes to the school district by a
specified date and tine. Federal funds partially reinburse or subsidize
t he public school districts in eastern M ssissippi for their purchases of
food itens, including dairy products, used in providing neals to the public
school students of eastern M ssissippi.

On July 22, 1993, a grand jury sitting in the Southern District of
M ssi ssippi returned an indictnment, a copy of which is attached, charging
t he defendant with a one-count violation of the Sherman Act, 15 U S.C. § 1.
The indi ctnent charges the defendant with participating in a conspiracy to
rig bids for the supply of dairy products to certain school districts and
other institutions in eastern M ssissippi, beginning at |east as early as
1977 and continuing at |east through August 1988. Pursuant to the
conspiracy, the defendant, while enployed by Flav-O Rich, Inc., nade
agreenents with representatives of other dairy conpanies to submt
col lusive, rigged bids to various school districts in eastern M ssissippi,
or to refrain frombidding at all. The subm ssion of collusive bids, as
well as the refraining from bidding, ensured that the conpany which was
designated by the conspirators to be the wi nning bidder in a given school
district submtted the | owest bid, won the contract, and received paynents

under the contract.



L11. ARGUVMENT

A. The Indictnent Alleges A Continuing Conspiracy
From At Least As Early As 1977 And Conti nui ng At Least
Thr ough August 1988

The statute of limtations for crimnal conspiracies, including
conspiracies to violate 8 1 of the Sherman Act, is five years. 18 U S.C. 8§

3282; United States v. A-A-A Elec. Co., 788 F.2d 242, 244 n.3 (4th Cr

1986). The indictnent in this case charges the defendant with entering
into a conspiracy to rig bids submtted for the award and perfornmance of
contracts to supply dairy products to certain public schools and ot her

institutions in eastern Mssissippi. (Indictnment § 2.) The indictnent

al l eges that the conspiracy began "at |east as early as 1977, and

continu[ed] thereafter at |east through August 1988 . . . ." 1d. It
further charges that "[t] he conbination and conspiracy . . . was carried
out, in part, in Lauderdale County . . . within the five years precedi ng
the return of this indictment.” (Indictnment § 13.) The indictnment, which

the grand jury returned on July 22, 1993, therefore alleges a conspiracy
that continued into the five-year statute of limtations period.
In considering a notion to dismss, the factual allegations in an

i ndi ctment nust be accepted as true. United States v. Sanpson, 371 U. S

75, 78-79 (1962); 1 Charles A Wight, Federal Practice and Procedure §

194, at 714 & n.12 (2d ed. 1982) (and cases cited therein). For purposes
of a Rule 12(b) notion to dismss, the indictnment nust be tested "not by
the truth of its allegations but "by its sufficiency to charge an

offense.'™ United States v. Mann, 517 F.2d 259, 266 (5th Cr. 1975), cert.

deni ed, 423 U. S. 1087 (1976) (quoting Sanpson, 371 U.S. at 78-79). The
defendant's contention, therefore, that the conspiracy did not extend to
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the tine alleged by the indictnment raises a factual question which would be
i nappropriate to attenpt to resolve prior to trial. The defendant, in
short, may not seek to dismss the indictnent on the ground that an
allegation in the indictnment--sufficient to charge that the conspiracy
continued through August 1988--is not supported by adequate evidence. See
Mann, 517 F.2d at 267 (citing Costello v. United States, 350 U S. 359, 363
(1956)).

In United States v. Walker, 514 F. Supp. 294 (E.D. La. 1981), the

def endant noved to dismss an information filed against himon, anong ot her
grounds, the assertion that "the governnment's evidence at trial wll
necessarily vary fromthe allegations set out in the information and this
vari ance requires dismssal of the information . . . ." 514 F. Supp. at
299. The court sunmarily denied the notion, ruling that the notion was not
ripe for consideration. [d. at 301. The court explained that by its very
| anguage, Rule 12(b) permts a defendant to raise by a pretrial notion
"'[a]l ny defense, objection, or request which is capable of determ nation
without the trial of the general issue.'" 1d. (quoting Fed. R Cim P.
12(b)). The defendant's variance argunment, however, could not be

determ ned pretrial because "by definition, a variance cannot arise prior
to the close of proof in acrimnal trial.” 1d. at 302. The court added
that it could not "credit the defense counsel's representations as to what
the evidence at trial will denonstrate because this Court is neither
endowed with the psychic powers to predict what the evidence at trial wll
establi sh nor enpowered with the authority to nake any determ nation al ong

these lines . . . but nust accept the allegations in the pleadi ngs w thout

consi dering any evidence outside the pleadings proffered by any party."
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Id. (enphasis added) (citations omtted).

On its face, the indictnent in this case is valid and charges a
conspiracy that continued at |east through August 1988. The governnent is
required to prove at trial that the conspiracy existed during the five-year
[imtations period, and will do so. But the defendant may not, at this
prelimnary stage of the case, use a Rule 12(b) dism ssal notion to
chal l enge the factual assertions nmade by the grand jury.

B. The Conspiracy Charged In The Indictnent Continued

Until The Last Paynent Pursuant To A Rigged Bid Was
Recei ved by the Designated Low Bi dder

In addition to being premature, the defendant's notion to dism ss the
i ndi ctment shows a m sunderstanding of the statute of limtations in
crimnal antitrust cases. For statute of limtations purposes, a
bi d-rigging conspiracy continues "until either the final paynents are
received under the illegal contract or the final distribution of illicit

profits anong the co-conspirators occurs.”" United States v. Dynalectric

Co., 859 1559, 1565 (11th Cir. 1988) (citing United States v. Evans &

Assocs. Constr. Co., 839 F.2d 656 (10th G r. 1988); United States v.

Northern | nprovenent Co., 814 F.2d 540 (8th Gr. 1987); A-A-A Elec., 788

F.2d 242 (4th Cr. 1986); United States v. lnryco, Inc., 642 F.2d 290 (9th

Cir. 1981), cert. dism ssed, 454 U S. 1167 (1982)).

In 1910, the United States Suprenme Court ruled that a crim nal
antitrust conspiracy continues until its objectives are achi eved or

abandoned. United States v. Kissel, 218 U S. 601 (1910); see also

Dynal ectric, 859 F.2d at 1563. To identify those objectives, a court nust

|l ook to the conspiratorial agreenent at issue, the "relevant contours" of
which are charged in the indictnent. 859 F.2d. at 1563-64.
6



The indictnent in this case charges that a "substantial tern{]" of the
bi d-riggi ng agreenent anong the defendant and his co-conspirators was "to
permt the corporate conspirators to supply dairy products to certain

public schools . . . in eastern Mssissippi and receive paynents therefor

pursuant to contracts awarded on the basis of collusive, nonconpetitive,
and rigged bids." (Indictnment Y 3 (enphasis added).) The indictnment also
charges that "[f]or the purpose of formng and carrying out" the
conspiracy, the defendant and his co-conspirators did, anong other things,
the foll ow ng:

(e) accept[ed] the award of contracts to supply dairy

products to certain public schools in eastern M ssissippi pursuant
to collusive, nonconpetitive, and rigged bids;

(f) suppl[ied] dairy products to certain public schools

in eastern M ssissippi pursuant to contracts awarded on the basis
of collusive, nonconpetitive, and rigged bids; and

(g) accept[ed] paynent for the supply of dairy products

to certain public schools in eastern M ssissippi pursuant to
contracts awarded on the basis of collusive, nonconpetitive, and
rigged bids.

(I'ndictrment § 4.)

Qoviously, the indictnent establishes that a significant purpose of the
charged conspiracy was for the conspirator dairy conpanies to receive
paynents for the mlk they supplied to the affected school districts. The
def endant and his co-conspirators broke the law in order to nmake noney;

ri ggi ng bids and w nning contracts were but steps toward that goal. ?

' The Eleventh Circuit, discussing the notives behind
antitrust offenses, said in Dynalectric that "[i]t is
i nconcei vabl e to us that any business would conspire to restrain
trade solely for the sake of restraining trade; the attendant
battery of civil and crimnal penalties for antitrust violations
sinply is too threatening to convince us that anybody woul d
attenpt to restrain trade without also having the further goal of
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Therefore, the conspiracy continued until the final tinme a paynment for mlk
was received by a conspirator. 2

Def endant's contention that his culpability for the conspiracy ended
when he signed, or caused to be signed, a July 1987 bid, and his contention
that "[t]he statute of l[imtations began to run in this case when the
school district awarded the bid to the dairy conpany and a contract was
created,” is contrary to the | aw governing crimnal antitrust conspiracies.

I n maki ng these argunments, the defendant m stakenly relies upon the hol ding

in Gty of El Paso v. Darbyshire Steel Co., 575 F.2d 521 (5th Cr. 1978),

cert. denied, 439 U S 1121 (1979), a

civil antitrust case. The defendant recogni zes, however, that he cannot

square City of El Paso with the Fifth Grcuit's opinion in United States v.

Grard, 744 F.2d 1170 (5th Gr. 1984), a case that construed the statute of
[imtations applicable to a violation of 18 U . S.C. § 371, the general
crimnal conspiracy statute. (See Def.'s Mem Supp. Mt. to Dismss

I ndictment at 2.) Follow ng well-established precedent, the Fifth Crcuit

financial self-enrichnment by virtue of restraint of trade. W
believe that a central objective of a conspiracy to restrain
trade is to garner illicit profits.” Dynalectric, 859 F. 2d at
1568.

> In his nmenorandum of authority, the defendant twi ce
contends that "the governnent has offered no proof that Pau
Clark or any alleged co-conspirator received any paynents after
July 22, 1988." In a strict sense, this is true, since there has
not yet been a trial at which the governnent could offer that
proof. However, the United States, pursuant to its obligations
under Fed. R Cim P. 16, nade available to the defendant a copy
of a check to a co-conspirator dairy fromthe Jones County Schoo
System dat ed August 2, 1988. The United States explicitly told
t he defendant that it would offer the check as evidence of an act
in furtherance of the charged conspiracy.
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recognized in Grard that a crimnal conspiracy continues until the
conspiratorial objectives are satisfied. 744 F.2d at 1172. Looking to the
indictment in the Grard case--which alleged bid fraud on contracts to the
Housi ng Authority of New Orl eans--to determ ne the scope of the conspiracy,
the Fifth Grcuit identified three conspiratorial objectives, including the
obtai ning of Housing Authority funds (i.e., paynents) under the contract.
The court rejected the same argunent the defendant makes here--that the
conspiracy's objectives were fulfilled with the awardi ng of the
contract--and held that the conspiracy continued "until Grard had received
the full nonetary benefits under the contract . . . ." Ild.

In contrast to the crimnal conspiracy statute of limtations in

Grard, the issue before the Fifth Crcuit in Gty of El Paso was the

triggering event for the four-year statute of limtations governing a civil

cause of action brought under 8 4 of the Cayton Act. See Gty of El Paso,

575 F.2d at 523. The court held that on the day the parties finalized
their rights and liabilities with one another--i.e., when they signed the
contract--"any damages caused by the alleged conspiracy were provable with
certainty on that date." 1d. 3% As Grard illustrates, however, none of
this is germane to the question of when the statute of limtations begins
to run for the prosecution of a defendant for engaging in a crimnal

conspiracy, including crimnal antitrust conspiracies.

't is worth noting that City of El Paso does not hold that
a cause of action for civil damages accrues in all cases at the
time a contract is created. The court said that if damages are
not precisely calculable at the tinme of the contract, because,
for exanple, future paynents are subject to adjustnents, the
causes of action mght accrue at a later tine. See Gty of E
Paso, 575 F.2d at 523.




Generally in conspiracy cases, the statute of |imtations begins to run
not fromthe date of legally cognizable harm but fromthe date of the |ast

overt act. E.q., Gunewald, 353 U S. at396-97; Hyde v. United States, 225

U S. 347, 369 (1912). In antitrust conspiracy cases, however, the
[imtations period does not begin to run until the tine of the conspiracy's
abandonment or success, Kissel, 218 U S. at 608; lnryco, 642 F.2d at 293;
see generally Toussie v. United States, 397 U. S. 112, 115 (1970);

G unewal d, 353 U. S. at 396-97, because the law is violated sinply by an
agreenent in restraint of trade and proof of an overt act is not necessary.

United States v. Socony Vacuum G|l Co., 310 U. S. 150, 224 n.59 (1940); Nash

v. United States, 229 U S. 373, 378 (1913), Al acts inpliedly or

expressly contenpl ated by the conspiracy--even the act of a single

conspirator--keep the conspiracy alive. Socony-VacuumGl, 310 U S. at

253-54.

The defendant is not the first to msapply Gty of El Paso to a

crimnal antitrust prosecution. |In Dynalectric, a case involving bid

rigging by electrical contractors, the defendants m stakenly relied on Gty

of El Paso when arguing that their prosecutions were tine barred.

Dynal ectric, 859 F.2d at 1567. In the Dynal ectric case, the El eventh

Crcuit made short shrift of the argunments the defendants advanced under

the reasoning of Gty of El Paso, recognizing that the statute of

l[imtations for a crimnal conspiracy begins to run once the objectives of
a conspiracy are fulfilled or are abandoned. The Eleventh G rcuit rul ed:

We conclude that [Gty of El Paso] is not helpful in

this case because it does not involve an interpretation
of the appropriate statute of limtations. The
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requi renent that a cause of action accrue in a civil
antitrust case before the statute of limtations begins
torun is separate and distinct from-not cunul ative
to--the requirenent in a crimnal antitrust case that
the statute of |limtations begins to run when the
conspiracy is conpleted . . . . [We agree with the
government that accrual of a cause of action for civil
statute of limtation purposes and conpl etion of the
conspiracy for crimnal statute of limtations purposes

are two entirely different and distinct issues.

859 F.2d at 1567.

In AAA-A Elec., the Fourth Grcuit flatly rejected suggestions that it

apply civil antitrust statute of limtations principles to a crimnal
prosecution of 15 U.S.C. 8 1, holding that a Sherman Act crim nal

conspiracy case "is controlled not by 15 U S.C. 8§ 15b or the cases

interpreting that provision but by an entirely different statute, 18 U S.C
§ 3282, governing the limtations period for crimnal conspiracies,

i ncludi ng those of a continuing nature.” 788 F.2d at 246 n.4 (enphasis
added). In so ruling, the Fourth Crcuit followed clearly established case
aw. Indeed, no court has ever applied civil antitrust cases to determ ne
when the statute of limtations on a crimnal antitrust conspiracy begins
to run.

Al t hough the defendant nust recognize that Gty of El Paso does not in

any way involve the crimnal statute of limtations, he nonethel ess urges
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the court to follow the analysis found in that civil case, in spite of the
clear rulings by the Eleventh and Fourth Grcuits on this very issue. 1In
fact, the starting dates for the respective, different statutes of
[imtations are entirely unrelated. |In civil cases, the statute of
[imtations under 8 4 of the Clayton Act begins to run "[w] here rights and
liabilities are finalized by a contract or by denial of a contract and any

damages are at that tinme provable with certainty . . . ." Mdwestern

Waffles, Inc. v. Waffles House, Inc., 734 F.2d 705, 715 (11th G r. 1984)

(citing Gty of El Paso). |In a crimnal antitrust case, however, the

statute begins to run only when the conspiracy is conpleted because its
obj ectives have been acconplished or abandoned. Kissel, 218 U S. at 610;

United States v. Coia, 719 F.2d 1120, 1125 (11th Cr. 1983), cert. deni ed,

466 U.S. 973 (1984). Depending on the facts of each antitrust violation,
t hen, the crimnal conspiracy can conclude before, after or at the sane
time that a civil cause of action accrues; the dates on which the
respective statutes of limtations begin to run are entirely unrel ated.

Accordingly, Gty of El Paso and other civil antitrust cases are

i napplicable to the current proceeding.

V. Concl usi on

The defendant has noved to dismiss the indictnent on a ground that is
not ripe for decision by this Court. The degree to which the evidence in
this case supports the allegations in the indictnment cannot be denonstrated
until the governnent has presented its evidence at trial. The defendant's
nmotion to dismss the indictnment under Rule 12(b) mnust therefore be denied.

Even if the evidentiary issue were ripe, defendant still is not
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entitled to a dismssal. As is clear fromthe indictnent, in order for the
def endant and his co-conspirators to achieve the objectives of the
conspiracy, it was not enough to submt rigged bids and enter into
contracts with school boards on the basis of those bids. The objectives of
t he charged conspiracy were successful only when the conspirators received
paynments for the mlk fromthe affected school districts. As long as the
governnment can show a paynent was nade | ess than five years before the date
when the grand jury returned the indictnent against the defendant, the
defendant's prosecution is not barred by 18 U.S.C. § 3282. As stated
earlier, the United States has provided the defendant with a copy of a
check dated August 2, 1988, which will be introduced at trial as an act in
furtherance of the charged conspiracy.

For the reasons stated herein, the defendant's notion to dismss the
i ndi ct ment shoul d be deni ed.

Respectful ly subm tted,

DOROTHY E. HANSBERRY

STEPHEN C. GORDON

Att or neys

U S. Departnent of Justice
1176 Russell Federal Bl dg.
75 Spring Street, S.W
Atlanta, GA 30303

(404) 331-7100
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